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Federal  Government's  Progress  In  Implementing 
<  A  National  Archeological  And  Historic 
^  Preservation  Program 

^  /  v' 

'As  of  Febfoaf^l  984,  the  PeR^ftmem^of  the  Interior,  the  Advisory  Council  on 
Historic  Preservation,  and  otherTediral  agencies  had  taken  actions  to  respond 
to  9  of  the  16  recommendations  GAO  made  in  1981  to  correct  problems  in  the 
administration  and  operation  of  the  national  archeological  and  historic 
preservation  program. nAIso,  Interior  and  the  Advisory  Council,  which  have 
primary  roles  in  the  program,  had  taken  actions  to  comply  with  35  of  the  54 
j£4uir«ments  otthe'National  Historic  Preservation  Act  Amendments  of  1 980. 

s' 

Implementation  of  some  recommendations  and  requirements  had  been 
suspended  because  of  a  dispute  between  the  Office  of  Management  and 
Budget  (and  other  federal  agencies)  and  the  Advisory  Council  on  whether  the 
Council's  regulations  implementing  section  106  of  the  National  Historic 
Preservation  Act  exceed  the  Council's  statutory  authority.  Section  106 
requires  federal  agencies  to  provide  the  Council  a  reasonable  opportunity  to 
comment  on  the  agencies'  proposed  projects.  The  parties  are  working  to 
resolve  the  dispute. 

Interior,  which  is  responsible  for  approving  preservation  plans  of  states 
wishing  to  receive  federal  grants  for  historic  preservation  purposes,  has 
developed  a  Resource  Protection  Planning  Process  model  approach,  which  it 
encourages  the  states  to  use  to  integrate  the  identification,  evaluation,  and 
protection  elements  of  preservation  into  their  land  use  decisionmaking 
processes.  As  of  Febfaef^  1 984, 24  states,  the  District  of  Columbia,  and  Puerto 
Rico  were  using  or  in  the  process  of  implementing  the  model  approach.  I  J  I  I  f  ’’’ ; 
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UNITED  STATES  GENERAL  ACCOUNTING  OFFICE 
WASHINGTON,  O.C.  20648 


RESOURCES.  COMMUNITY, 
ANO  ECONOMIC  DEVELOPMENT 
DIVISION 


B-125045 


The  Honorable  Morris  K.  Udall 
Chairman,  Committee  on  Interior  and 
Insular  Affairs 
House  of  Representatives 

Dear  Mr.  Chairman: 

This  report  is  in  response  to  your  committee's  request  that 
we  follow  up  on  our  prior  work  on  federal  archeology  activities. 
It  describes  the  actions  that  federal  agencies  have  taken  to 
implement  our  prior  recommendations  in  this  area,  the  agencies' 
actions  to  meet  the  requirements  the  Congress  passed  in  the 
National  Historic  Preservation  Act  Amendments  of  1980,  and  the  - 
status  of  the  Department  of  the  Interior's  approval  of  state 
historic  preservation  plans. 

As  arranged  with  your  office,  unless  you  publicly  announce 
its  contents  earlier,  we  plan  no  further  distribution  of  this  re¬ 
port  until  10  days  from  its  release  date.  At  that  time,  we  will 
send  copies  to  the  Director,  Office  of  Management  and  Budget;  the 
Secretaries  of  the  Interior,  Agriculture,  and  Housing  and  Urban 
Development;  the  Advisory  Council  on  Historic  Preservation;  and 
other  interested  parties.  We  will  also  make  copies  available  to 
others  upon  request. 
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REPORT  BY  THE  U.S. 

GENERAL  ACCOUNTING  OFFICE 


FEDERAL  GOVERNMENT'S  PROGRESS 
IN  IMPLEMENTING  A  NATIONAL 
ARCHEOLOGICAL  AND  HISTORIC 
PRESERVATION  PROGRAM 


DIGEST 

Over  the  years,  the  Congress  has  enacted  sev¬ 
eral  laws  protecting  archeological  and  other 
historic  properties  and  making  federal  agen¬ 
cies  responsible  for  (1)  identifying  such 
properties  that  may  be  affected  by  their 
actions,  (2)  determining  the  significance  of 
the  properties,  and  (3)  recovering,  document¬ 
ing,  or  preserving  them. 

The  National  Historic  preservation  Act  Amend¬ 
ments  of  1980 — the  latest  such  law — increased 
the  role  of  states'  historic  preservation  pro¬ 
grams  and  clarified  federal  agencies'  respon¬ 
sibilities  for  recovering,  documenting,  and 
preserving  archeological,  historical,  or 
cultural  resources  on  federal  lands.  (See 
pp.  1  to  3.) 

The  Department  of  the  Interior  is  responsible 
for  coordinating  federal  archeological  pro¬ 
grams,  approving  states'  archeological  plans, 
and  administering  a  historic  preservation 
grants  program.  Interior  is  also  responsible 
for  establishing  criteria  to  determine  if 
archeological  sites  should  be  included  in  the 
National  Register  of  Historic  places,  which 
lists  historic  properties  important  to  our 
country's  heritage.  (See  pp.  3  and  4.) 


EARLIER  GAO  REPORT  CITED  PROBLEMS 


GAO  reported!  in  April  1981  that  various  fed¬ 
eral  agencies'  archeological  preservation 
efforts,  which  were  costing  about  $100  million 
annually,  had  been  characterized  by  disorder, 
confusion,  and  controversy  because  Interior 
had  not  provided  strong  guidance  and  leader¬ 
ship.  GAO  stated  that  better  guidance  was 
needed  because  some  federal  agencies  could 
spend  billions  of  dollars  over  the  next  10  to 
30  years  for  archeological  surveys,  many  of 


^Are  Agencies  Doing  Enoucfh  or  Too  Much  for 
Archeological  Preservation?  Guidance  Needed 
(Apr.  22,  1981,  CED-81-61). 
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which  may  not  be  necessary,  while  other  agen¬ 
cies  may  not  do  enough  to  identify  and  protect 
archeological  sites. 

GAO  made  16  recommendations  to  Interior  and 
other  federal  agencies  to  remedy  these  prob¬ 
lems.  The  recommendations  covered  three  broad 
areas:  (1)  archeological  resource  identifica¬ 

tion,  (2)  the  states'  role  in  determining 
archeological  site  significance,  and  (3)  the 
extent  of  data  recovery. 2  (See  pp.  7  to  10.) 

This  report  on  the  federal  agencies'  progress 
in  implementing  GAO's  recommendations  was 
requested  by  the  Chairman,  House  Committee  on 
Interior  and  Insular  Affairs.  GAO  also  agreed 
to  summarize  the  status  of  ( 1 )  federal  agen¬ 
cies'  implementation  of  the  1980  amendments 
and  (2)  Interior's  approval  of  state  historic 
preservation  plans.  (See  p.  1.) 

GAO  found  that,  as  of  February  1984,  Interior, 
the  Advisory  Council  on  Historic  Preserva¬ 
tion,3  and  other  federal  agencies  had  taken 
actions  to  respond  to  9  of  the  16  recommenda¬ 
tions  in  GAO's  April  1981  report  and  Interior 
and  the  Advisory  Council  had  taken  actions  to 
comply  with  35  of  the  54  requirements  of  the 
1980  amendments.  In  some  cases,  implementa¬ 
tion  of  the  recommendations  and  requirements 
had  been  suspended  because  of  a  dispute  over 
the  legality  of  Council  regulations.  Because 
many  of  the  actions  that  were  taken  were  just 
being  implemented  and  much  of  the  supporting 
documentation  was  in  draft  form  subject  to 
revision,  GAO  did  not  evaluate  the  effective¬ 
ness  of  the  actions. 

On  the  status  of  Interior's  approval  of  state 
plans,  GAO  found  that  Interior  is  requiring 
all  states  to  implement  comprehensive  historic 
preservation  planning  in  accordance  with 
Interior's  standards  as  a  condition  for 


^The  scientific  retrieval,  analysis,  and  pres¬ 
ervation  of  archeological  and  historical 
materials  and  information  that  would  other¬ 
wise  be  lost,  and  the  study  of  these  re¬ 
sources  in  their  original  context. 

3An  independent  agency  within  the  executive 
branch  that  advises  the  President  and  the 
Congress  on  historic  preservation  matters. 


receiving  preservation  grants.  As  of  February 
1984,  24  states,  the  District  of  Columbia,  and 
Puerto  Rico  were  using  or  in  the  process  of 
implementing  Interior's  suggested  model 
planning  approach. 

DISPUTE  OVER  AUTHORITY  OF  ADVISORY 
COUNCIL  ON  HISTORIC  PRESERVATION  HAS 
CAUSED  SOME  ACTIONS  TO  BE  SUSPENDED 

Interior,  the  Advisory  Council,  and  other 
agencies  have  been  working  to  respond  to  GAO's 
recommendations  and  to  satisfy  the  require¬ 
ments  of  the  1980  amendments.  Action  on  some 
recommendations  and  requirements,  however,  had 
been  suspended  because  of  a  dispute  between 
the  Office  of  Management  and  Budget  (OMB)  (and 
other  federal  agencies)  and  the  Advisory  Coun¬ 
cil  on  the  legality  of  Council  regulations. 

According  to  section  106  of  the  National  His¬ 
toric  Preservation  Act,  as  amended,  federal 
agencies  are  required  to  take  into  account  the 
effects  of  their  undertakings  on  any  district, 
site,  building,  structure,  or  object  that  is 
included  in  or  eligible  for  inclusion  in  the 
National  Register.  In  addition,  the  Council 
is  to  be  given  a  reasonable  opportunity  to 
comment  on  any  proposed  federal  or  federally 
assisted  undertaking  before  an  agency  approves 
spending  any  federal  funds  or  issues  any 
license  for  these  undertakings. 

The  Council  is  also  authorized  to  promulgate 
such  rules  and  regulations  as  it  deems  neces¬ 
sary  to  govern  section  106' s  implementation. 
The  Council's  regulations,  issued  in  1979, 
spell  out  the  process  by  which  a  federal 
agency  head  is  to  take  the  effects  of  a  pro¬ 
posed  undertaking  into  account  and  afford  the 
Council  an  opportunity  to  comment.  In  1982, 
the  Council  proposed  revisions  to  the  regula¬ 
tions  in  response  to  the  President's  regula¬ 
tory  reform  program. 

OMB's  and  Interior's  position 

OMB,  which  is  responsible  under  the  regulatory 
reform  program  for  review  and  clearance  of 
federal  regulations,  and  Interior  took  the 
position  that  the  Council's  existing  and  pro¬ 
posed  regulations  exceeded  its  statutory 
authority.  OMB  and  Interior  contended  that 
the  regulations  were  so  demanding  that  federal 
agencies  were  compelled  to  acquiesce  to 
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Council  recommendations  in  order  to  avoid 
project  delays.  They  believed  this  amounted 
to  regulatory  control  of  federal  agency  pro¬ 
gram  activities,  a  role  not  authorized  by  the 
Congress. 

The  Council's  position 


The  Council  disagreed.  It  maintained  that  the 
regulations  were  not  burdensome  and  that  the 
act  authorized  the  Council  to  promulgate  rules 
and  regulations  specifying  mechanisms  for 
taking  project  effects  into  account,  as  well 
as  ensuring  that  it  received  the  basic  infor¬ 
mation  it  needed  for  commenting  responsibly. 

It  denied,  however,  that  it  had  or  sought  the 
ability  to  pressure  agencies  into  following 
its  recommendations. 

Ramifications  and  status  of  the  dispute 


This  dispute,  which  began  in  April  1982, 
resulted  in  some  federal  agencies*  delaying  or 
suspending  actions  implementing  national  pres¬ 
ervation  program  guidelines.  Because  of  the 
stalemate,  OMB  asked  the  Department  of  Justice 
in  April  1983  to  review  written  opinions  of 
both  OMB  and  the  Council  and  determine  if  the 
Council's  existing  and  proposed  regulations 
were  lawful. 

In  October  1983,  Justice's  Office  of  Legal 
Counsel  rendered  an  opinion  favoring  OMB's  and 
Interior's  position.  In  December  1983,  the 
Council  and  Interior  revised  the  Council's 
draft  regulations  to  meet  the  Office  of  Legal 
Counsel's  legal  concerns.  The  Office  decided 
that  the  revised  draft  was  within  the  Coun¬ 
cil's  authority,  provided  certain  clarifica¬ 
tions  were  made.  As  of  February  1984,  the 
Council  was  reviewing  the  draft  regulations  to 
develop  the  clarifications  needed  to  resolve 
the  dispute.  (See  pp.  5  and  6  and  app.  I.) 

STATUS  OF  IMPLEMENTATION 
OF  GAO  RECOMMENDATIONS 


GAO's  review  of  agencies'  actions  on  the  16 
recommendations  in  GAO's  April  1981  report 
showed  that  as  of  February  13,  1984,  actions 
had  been  taken  or  were  in  process  on  9  recom¬ 
mendations,  were  suspended  on  5  recommenda¬ 
tions,  and  had  not  been  taken  on  the  other  2. 
(See  pp.  6  to  10.)  As  stated  earlier,  GAO  did 
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not  evaluate  the  effectiveness  of  the  actions 
that  had  been  taken  or  were  in  process. 

Recommendations  acted  on 


The  actions  that  had  been  taken  or  were  in 
process  included  ( 1 )  using  existing  statutory 
authority  to  make  Historic  Preservation  Fund 
grants  available  to  states  on  a  70  percent 
(federal)  to  30  percent  (state)  matching  basis 
for  state  preservation  plan  development, 

(2)  requiring  each  state  to  make  tangible  and 
measurable  progress  toward  a  comprehensive 
state  archeological  and  historic  preservation 
planning  system,  and  (3)  developing  preserva¬ 
tion  standards  and  guidelines  to  be  used  at 
federal,  state,  and  local  levels. 

Recommendations  on  which  action  was  suspended 

Because  of  the  dispute  between  OMB/Interior 
and  the  Council,  action  was  suspended  on 
recommendations  that 

— the  Department  of  Agriculture's  Forest  Serv¬ 
ice  improve  its  program  for  identifying 
archeological  resources  by  (1)  making  arche¬ 
ological  surveys  before  land-altering  proj¬ 
ects  and  (2)  monitoring  projects  to  assure 
archeological  site  protection; 

— the  Council  require  federal  agencies  to 
(1)  define  specific  significant  research 
questions  to  be  addressed  in  data  recovery 
and  (2)  relate  data  recovery  to  priorities 
defined  in  approved  state  preservation 
plans;  and 

— the  Department  of  Housing  and  Urban  Develop¬ 
ment  (HUD),  Interior,  and  the  Council, 
together  or  separately,  seek  an  Attorney 
General's  opinion  on  HUD's  role  in  the 
archeological  survey  process. 

Recommendations  not  acted  on 

Because  of  confusion  and  disagreement  among 
federal  agencies  on  what  should  be  done  to 
locate  and  identify  historic  and  archeological 
resources  on  federal  lands  and  in  areas 
affected  by  federal  projects,  GAO  recommended 
in  1981  that  Interior  seek  an  amendment  clar¬ 
ifying  its  rulemaking  authority  under  the  1974 
Archeological  and  Historic  Preservation  Act. 
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Interior  officials  believed  the  1980  amend¬ 
ments  clarified  Interior's  authority. 

However,  the  amendments  did  not  alter  the  pro¬ 
visions  in  question.  Because  Interior  cannot 
be  sure  its  authority  will  not  be  questioned 
in  the  future,  GAO  continues  to  believe  that 
amending  the  1974  act  would  provide  a  more 
final  and  effective  disposition  of  the  matter. 

GAO  recommended  that  Interior  promulgate  regu¬ 
lations  on  federal  data  recovery  efforts  and 
reporting  systems  to,  among  other  things, 
define  the  extent  to  which  agencies  are 
required  to  retrieve,  analyze,  and  preserve 
archeological  and  historic  materials  and 
information  and  to  identify  who  should  pay  for 
such  work.  Interior  officials  expected  to 
begin  work  on  these  regulations  in  fiscal  year 
1984. 

For  a  detailed  discussion  of  actions  taken  on 
GAO's  16  recommendations,  see  appendix  II. 

STATUS  OF  IMPLEMENTATION 
OF  1980  AMENDMENTS 

In  analyzing  the  1980  amendments,  GAO  identi¬ 
fied  54  requirements  for  some  kind  of  action 
by  either  Interior  or  the  Council.  These  re¬ 
quirements  dealt  with  (1)  promulgating  regula¬ 
tions  and  standards  governing  the  designation 
and  documentation  of  historic  properties  at 
various  governmental  levels,  (2)  providing 
guidance  to,  and  participating  in,  local, 
state,  federal,  and  international  historic 
preservation  programs,  (3)  administering  grant 
programs,  (4)  establishing  and  maintaining  an 
insured  loan  program,  and  (5)  carrying  out 
educational,  promotional,  and  reporting 
duties. 

GAO's  review  of  Interior's  and  the  Council's 
responses  to  the  54  requirements  as  of 
February  13,  1984,  showed  that  actions  either 
had  been  taken  or  were  in  process  on  35  re¬ 
quirements  and  that  actions  had  not  been  taken 
or  were  suspended  on  19  requirements.  (See 
pp .  10  to  12.) 

Requirements  on  which  actions  had  been  taken 
or  were  in  process  related  mainly  to  historic 
property  designation  and  documentation; 
state,  federal,  and  international  programs; 
and  grant  programs.  For  example,  Interior  had 


revised  and  published  criteria  for  National 
Register  designation;  published  proposed  regu¬ 
lations  on  approving  state  historic  preserva¬ 
tion  programs;  and  developed  and  implemented  a 
state  program  review  process. 

Also ,  the  Council  published  guidelines  for 
exempting  federal  programs  or  undertakings 
from  the  act's  requirements  when  such  exemp¬ 
tion  is  consistent  with  the  act's  purposes; 
carried  out  various  training  activities;  and 
submitted  to  the  President  and  the  Congress  a 
report  on  federal  tax  laws  relating  to  his¬ 
toric  preservation. 

Requirements  on  which  actions  had  not  been 
taken  or  had  been  suspended  related  mainly  to 
insured  loans  and  to  promotional  duties.  For 
example,  (1)  Interior  had  focused  its  atten¬ 
tion  on  effective  use  of  the  Historic  Preser¬ 
vation  Federal  Tax  Incentives  Program,  rather 
than  insuring  loans  made  by  private  lenders, 
to  help  finance  preservation  projects, 

(2)  instead  of  establishing  its  own  awards 
program  to  recognize  preservation  contribu¬ 
tions  by  federal,  state,  and  local  government 
officers  and  employees,  Interior  stimulated 
the  development  of  awards  by  others,  and 

(3)  the  Council  had  not  evaluated  the  effec¬ 
tiveness  of  federal  agencies'  and  others' 
programs  in  carrying  out  the  act's  purposes 
and  did  not  expect  to  do  so  until  more  funds 
or  staff  time  became  available. 

Appendix  III  lists  the  54  requirements  and  has 
a  summary  of  the  status  of  actions  on  them. 

STATUS  OF  INTERIOR'S  APPROVAL  OF 
STATE  HISTORIC  PRESERVATION  PLANS 

Interior  has  developed  a  model,  step-by-step 
approach — called  the  Resource  Protection 
Planning  Process  (RP3) — for  carrying  out  pres¬ 
ervation  planning.  The  model  approach  is 
intended  to  ensure  that  the  key  preservation 
elements  of  identification,  evaluation,  and 
protection  are  fully  considered  in  the  land 
use  decisionmaking  process.  Since  1980, 
Interior  has  encouraged  state  historic  preser¬ 
vation  offices  and  other  planning  agencies  to 
adopt  the  RP3  model  approach.  According  to 
Interior  officials,  as  of  February  13,  1984, 

24  states,  the  District  of  Columbia,  and 
Puerto  Rico  were  using  or  in  the  process  of 
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implementing  the  RP3  model  approach.  To  stim¬ 
ulate  state  action,  Interior  is  requiring,  as 
a  condition  for  receiving  federal  preservation 
grants,  that  states  implement  comprehensive 
historic  preservation  planning  in  accordance 
with  Interior's  standards. 

AGENCIES'  COMMENTS  AND  GAO'S  EVALUATION 

Officials  of  Interior,  the  Council,  Agricul¬ 
ture,  and  HOD  provided  oral  comments  on  a 
draft  of  this  report.  The  officials  generally 
agreed  with  GAO's  summarization  of  the  status 
of  actions  or  provided  updated  information. 

Concerning  the  dispute  over  the  Council's 
authority,  the  Interior  officials  said  that 
because  Justice  issued  its  opinion  in  October 
1983  on  the  Council's  rulemaking  authority, 
the  dispute  had  been  settled,  and  GAO's  report 
should  reflect  this.  As  of  February  13,  1984, 
however,  the  Council  had  not  completed  devel¬ 
oping  the  clarifications  to  its  regulations  as 
required  by  Justice  in  December  1983,  and 
other  agencies  were  still  suspending  various 
actions  pending  receipt  of  OMB-approved 
revised  Council  regulations.  (See  p.  14.) 
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CHAPTER  1 


INTRODUCTION 


The  Congress,  in  recognizing  that  archeological  sites  are  a 
vital  part  of  our  cultural  heritage  and  that  their  destruction 
irreversibly  diminishes  our  knowledge  of  the  past,  has  enacted 
several  laws  over  the  years  making  federal  agencies  responsible 
and  accountable  for  any  potential  impact  their  actions  may  have 
on  archeological,  cultural,  and  historic  resources. 

On  April  22,  1981,  we  issued  a  report  entitled  Are  Agencies 
Doing  Enough  or  Too  Much  for  Archeological  Preservation? 

Guidance  Needed  (CED-81-61).  Our  report  stated  that  var ious 
agencies'  archeological  preservation  efforts,  which  were  costing 
about  $100  million  annually,  had  been  characterized  by  disorder, 
confusion,  and  controversy  because  the  Department  of  the  Inte¬ 
rior,  which  is  responsible  for  guiding  and  coordinating  historic 
and  archeological  preservation  activities,  had  not  provided 
strong  guidance  and  leadership.  We  stated  that  Interior  had  not 
established  good  criteria  for  agencies  to  determine  whether 
identified  historic/archeological  sites  were  important  to  the 
national  heritage  nor  had  it  provided  guidance  on  the  extent  to 
which  archeological  resources  must  be  recovered,  recorded,  or 
preserved  to  comply  with  federal  laws  and  regulations. 

We  stated  that  the  absence  of  adequate  criteria  and 
guidance  had  resulted  in  project  delays,  increased  costs,  and 
general  confusion  over  what  was  required  to  identify  sites, 
determine  their  significance,  and  protect  their  resources.  We 
also  stated  that  better  guidance  was  needed  because  some  federal 
agencies  could  spend  billions  of  dollars  over  the  next  10  to  30 
years  for  archeological  surveys,  many  of  which  may  not  be 
necessary,  while  other  agencies  may  not  do  enough  to  identify 
and  protect  archeological  sites.  We  made  a  total  of  16  recom¬ 
mendations  to  remedy  these  problems  to  the  following  agency 
heads:  the  Secretary  of  the  Interior;  the  Advisory  Council  on 

Historic  Preservation  (ACHP);1  the  Secretary  of  Agriculture; 
and  the  Secretary  of  Housing  and  Urban  Development  (HUD). 

The  Chairman,  House  Committee  on  Interior  and  Insular 
Affairs,  asked  us  to  follow  up  on  our  1981  report  and  provide 
information  on  the  status  of  federal  agency  actions  to  implement 
our  recommendations.  Subsequently,  we  also  agreed  to  summarize 


^An  independent  agency  within  the  executive  branch  that  advises 
the  President  and  the  Congress  on  historic  preservation  matters. 
It  has  19  members,  7  of  whom  represent  the  federal  sector  whose 
activities  affect  historical  and  cultural  properties.  The  seven 
federal  members  are  the  Secretaries  of  the  Interior,  Agriculture, 
the  Treasury,  Transportation,  and  HUD;  the  Architect  of  the 
Capitol;  and  the  Administrator  of  General  Services. 


the  status  of  federal  agencies’  implementation  of  the  National 
Historic  Preservation  Act  Amendments  of  1980  and  the  status  of 
Interior's  approval  of  state  historic  preservation  plans. 


MAJOR  LEGISLATION  AFFECTING 
ARCHEOLOGICAL  RESOURCES 

The  federal  role  in  preserving  archeological  and  cultural 
resources  began  with  the  passage  of  the  act  of  June  8,  1906 
(Public  Law  59-209/  Antiquities  Act),  which  provides  for  the 
protection  of  all  antiquities  and  monuments  on  federal  lands. 

The  legal  base  for  this  protection  was  considerably  strengthened 
by  the  Archeological  Resources  Protection  Act  of  1979  (Public 
Law  96-95) . 

The  act  of  August  21,  1935  (Public  Law  74-292,  Historic 
Sites  Act)  established  a  policy  of  preserving  historic  resources 
of  national  significance  for  public  use  and  inspiration.  The 
act  gives  the  Secretary  of  the  Interior  the  authority  to  survey, 
document,  evaluate,  acquire,  and  preserve  archeological  and 
historical  sites,  buildings,  and  objects  throughout  the  country. 


The  act  of  June  27,  1960  (Public  Law  86-523,  Reservoir  Sal¬ 
vage  Act)  gives  the  Secretary  of  the  Interior  major  responsibil¬ 
ities  for  preserving  archeological  data  that  might  be  lost 
through  federal  or  federally  licensed  dam  construction.  The 
National  Historic  Preservation  Act  of  1966  (Public  Law  89-665) 
established  the  Advisory  Council  on  Historic  preservation; 
authorizes  the  Secretary  of  the  Interior  to  expand  and  maintain 
a  National  Register  of  districts,  sites,  buildings,  structures, 
and  objects  significant  in  American  history,  architecture, 
archeology,  and  culture;  and  authorizes  partial  federal  funding 
for  states'  historic  preservation  offices.  In  addition,  section 
106  of  the  act  requires  federal  agencies  to  take  into  account 
the  effect  of  their  projects  on  any  district,  site,  building, 
structure,  or  object  that  is  included  in  "or  eligible  for 
inclusion  in"2  the  National  Register  and  to  provide  ACHP  a 
reasonable  opportunity  to  comment  on  the  undertaking. 

The  act  of  May  24,  1974  (Public  Law  93-291,  Archeological 
and  Historic  Preservation  Act),  was  a  major  piece  of  legisla¬ 
tion.  The  act  significantly  expanded  the  scope  of  the  1960 
Reservoir  Salvage  Act  by  requiring  preservation  of  significant 
historical  and  archeological  data  affected  as  a  result  of  any 
federal  or  federally  related  land  modification  activity.  The 
act  also  makes  the  Secretary  of  the  Interior  responsible  for  co¬ 
ordinating  and  administering  a  nationwide  program  for  recover¬ 
ing,  protecting,  and  preserving  scientific,  prehistoric, 
historic,  and  archeological  data  which  would  otherwise  be 
damaged  or  destroyed  through  federal  action.  This  act,  referred 
to  as  the  Moss-Bennett  Act,  for  the  first  time  authorized  an 


2The  phrase  "or  eligible  for  inclusion  in"  was  added  by  Public  Law 
94-422,  Sept.  28,  1976. 
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agency  responsible  for  a  construction  project  to  expend  up  to 
1  percent  of  the  project's  cost  for  an  archeological  survey  and 
recovery  of  data  at  sites  affected  by  the  project. 

In  addition  to  being  guided  by  the  above  laws,  federal 
agencies  must  consider  the  National  Environmental  Policy  Act  of 
1969  (Public  Law  91-190),  which  requires  them  to  assess  the  en¬ 
vironmental  aspects  of  major  federal  actions  significantly 
affecting  the  human  environment,  including  their  effect  on  cul¬ 
tural  resources.  Also,  Executive  Order  11593,  dated  May  13, 
1971,  sets  forth  the  federal  agencies'  responsibilities  to 
record,  preserve,  and  maintain  archeological,  historical,  or 
cultural  resources. 

The  National  Historic  Preservation  Act  Amendments  of  1980 
(Public  Law  96-515,  Dec.  12,  1980)  clarified  the  responsibil¬ 
ities  of  the  Secretary  of  the  Interior,  ACHP,  and  the  heads  of 
federal  agencies  to  provide  better  guidance  for  the  national 
historic  preservation  program  at  the  federal,  state,  and  local 
levels.  The  amendments  both  reinforce  and  expand  the  Secre¬ 
tary's  duties  to  include  (1)  the  promulgation  of  regulations  and 
standards  governing  the  designation  and  documentation  of  histor¬ 
ic  properties  at  various  governmental  levels,  (2)  guidance  and 
participation  in  local,  state,  federal,  and  international  his¬ 
toric  preservation  programs,  (3)  grants  administration, 

(4)  establishment  and  maintenance  of  a  loan  guarantee  program, 
and  (5)  various  educational,  promotional,  and  reporting  duties. 

RESPONSIBILITIES  OF  ORGANIZATIONS 
CHARGED  WITH  PRESERVATION 


Except  for  the  period  from  January  1978  through  February 
1981,  Interior's  National  Park  Service  (NPS)  has  been  the  fed¬ 
eral  focal  point  for  the  program  of  identifying  and  preserving 
archeological  and  historical  sites.  In  January  1978,  the  Secre¬ 
tary  transferred  most  of  these  responsibilities  to  Interior's 
newly  created  Heritage  Conservation  and  Recreation  Service 
(HCRS).  But  on  February  19,  1981,  Secretary's  Order  3060 
abolished  HCRS  as  a  separate  entity  of  Interior  and  transferred 
HCRS'  major  functions  back  to  NPS.  NPS  is  under  the  supervision 
of  interior’s  Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 


NPS,  with  the  cooperation  and  assistance  of  other  federal 
agencies,  states,  and  the  private  sector,  coordinates  a  nation¬ 
wide  effort  to  protect  significant  archeological  and  historical 
artifacts  threatened  by  federally  sponsored  or  assisted  proj¬ 
ects.  It  administers  a  Historic  preservation  Fund  grants  pro¬ 
gram  to  preserve  the  historical,  architectural,  archeological, 
and  cultural  properties  of  the  united  States.  NPS  maintains  the 
National  Register  of  Historic  Places,  a  major  planning  tool  with 
respect  to  historic  properties  in  the  nation  that  are  signifi¬ 
cant  enough  to  require  the  federal  government's  attention. 

Federal  law  stipulates  that  when  a  federal  agency's  under¬ 
taking  affects  a  significant  resource  in  or  eligible  to  be 
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included  in  the  National  Reqister,  ACHP  must  be  given  an  oppor¬ 
tunity  to  comment  on  the  proposed  project.  ACHP  is  also 
responsible  for  advising  the  President  and  the  Congress  on 
historic  preservation  matters. 

Each  state  and  territory  has  a  historic  preservation  offi¬ 
cer  who  plays  a  key  role  in  the  program.  The  preservation 
officer  uses  historic  preservation  grant  funds  to  (1)  make  com¬ 
prehensive  statewide  historic  surveys,  (2)  prepare  preservation 
plans,  and  (3)  preserve  specific  properties.  To  comply  with  the 
statutes,  federal  agencies  must  consult  and  involve  the  states' 
historic  preservation  officers  when  identifying  and  developing 
plans  to  protect  significant  properties. 

Federal  agencies  are  required  by  law  and  executive  order  to 
consider  the  effect  their  actions  will  have  on  historic  and 
archeological  properties  and  to  take  the  necessary  measures  to 
identify,  preserve,  and  protect  them. 

OBJECTIVES,  SCOPE,  AND  METHODOLOGY 

We  made  this  review  to  determine  the  progress  that  Interior 
and  other  federal  agencies  had  made  to  improve  the  national  ar¬ 
cheological  and  historic  preservation  program.  In  accordance 
with  arrangements  made  with  the  committee,  we  limited  our  work 
to  following  up  on  our  prior  recommendations,  determining  the 
progress  Interior  and  ACHP  had  made  to  implement  the  require¬ 
ments  of  the  National  Historic  Preservation  Act  Amendments  of 
1980,  and  obtaining  information  on  the  status  of  Interior's 
approval  of  states'  historic  preservation  plans.  For  purposes 
of  this  report,  we  generally  use  February  13,  1984,  as  the 
cutoff  date  for  summarizing  actions,  progress,  and  status.  We 
made  the  review  primarily  between  May  and  December  1983  and 
obtained  supplemental  information  in  January  and  February  1984. 

We  interviewed  federal  officials  and  reviewed  records  and 
correspondence  at  the  Washington,  D.C.,  headquarters  offices  of 
Interior,  including  NPS;  the  Departments  of  Agriculture  and  HUD; 
and  ACHP.  We  also  talked  with  Department  of  Justice  officials 
and  had  a  consultant,  Dr.  Charles  R.  McGimsey  III,  Director, 
Arkansas  Archeological  Survey,  University  of  Arkansas,  review  a 
draft  of  this  report. 

Where  agencies'  actions  had  resulted  in  the  development  of 
criteria,  regulations,  guidelines,  reports,  or  similar  documen¬ 
tation,  we  asked  for  and  received  such  documentation.  However, 
because  many  of  the  actions  were  just  being  implemented  and  much 
of  the  supporting  documentation  was  in  draft  form  subject  to 
revision,  we  did  not  evaluate  their  effectiveness.  Except  for 
not  doing  an  effectiveness  evaluation  as  noted  above,  we  made 
our  review  in  accordance  with  generally  accepted  government 
auditing  standards. 


CHAPTER  2 


PROGRESS  TO  IMPROVE  THE  ADMINISTRATION  OF  THE  NATIONAL 
ARCHEOLOGICAL  AND  HISTORIC  PRESERVATION  PROGRAM 

As  of  February  13,  1984,  Interior,  ACHP,  and  other  federal 
agencies  had  taken  action  on  or  were  working  to  respond  to  9  of 
the  16  recommendations  in  our  April  1981  report  and  to  satisfy  35 
of  the  54  requirements  of  the  National  Historic  Preservation  Act 
Amendments  of  1980.  However,  action  on  some  recommendations  and 
requirements  had  been  suspended  because  of  a  dispute  over  ACHP's 
role  in  historic  preservation. 

In  addition,  since  1980,  Interior  has  assisted  26  state  his¬ 
toric  preservation  offices  (SHPOs)  and  other  planning  agencies  to 
integrate  the  identification,  evaluation,  and  protection  elements 
of  preservation  into  their  land  use  decisionmaking  processes. 

DISPUTE  OVER  ACHP'S  STATUTORY  AUTHORITY 

The  dispute  over  ACHP's  role  in  historic  preservation  con¬ 
cerns  ACHP's  regulations  implementing  section  106  of  the  National 
Historic  Preservation  Act.  According  to  section  106,  originally 
enacted  in  1966,  ACHP  is  to  have  a  reasonable  opportunity  to 
comment  on  any  proposed  federal,  or  federally  assisted  or 
licensed,  undertaking  on  any  district,  site,  building,  structure, 
or  object  that  is  included  in  or  eligible  for  inclusion  in  the 
National  Register  before  an  agency  approves  any  federal  funds  or 
issues  any  license.  Under  the  1976  amendments  to  the  act,  ACHP  is 
authorized  by  section  211  to  promulgate  such  rules  and  regulations 
as  it  deems  necessary  to  govern  the  implementation  of  section 
106.  These  regulations,  issued  on  January  30,  1979,  as  36  CFR 
800,  spell  out  the  process  by  which  the  head  of  a  federal  agency 
is  to  take  effects  into  account  and  afford  ACHP  an  opportunity  to 
comment.  In  1982,  ACHP  proposed  revisions  to  the  regulations  in 
response  to  the  President's  regulatory  reform  program. 

Office  of  Management  and  Budget's  and 
Interior  Department fs  position 

The  Office  of  Management  and  Budget  (OMB),  which  is  responsi¬ 
ble  under  the  regulatory  reform  program  for  review  and  clearance 
of  federal  regulations,  and  Interior  took  the  position  that  ACHP's 
existing  and  proposed  regulations  exceeded  ACHP's  statutory 
authority  in  that  the  regulations  were  so  cumbersome  and  demanding 
that  federal  agencies  were  compelled  to  acquiesce  to  ACHP  recom¬ 
mendations  in  order  to  avoid  project  delays.  OMB  and  Interior 
contended  that  this  amounted  to  regulatory  control  of  federal 
agency  program  activities,  a  role  not  authorized  by  the  Congress. 

ACHP's  position 

ACHP  disagreed  with  OMB's  and  Interior's  assertions.  It 
maintained  that  the  regulations  were  not  burdensome  and  believed 
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that  section  211  authorized  the  Council  both  to  specify  the  basic 
information  it  needed  to  comment  responsibly  and  to  establish  ways 
for  agencies  to  take  into  account  the  effects  of  their  actions. 

It  denied  that  it  had  or  sought  the  ability  to  pressure  agencies 
into  following  its  recommendations.  ACHP  said  that  its  interpre¬ 
tation  had  been  sustained  on  direct  challenge  in  the  courts^  and 
had  been  endorsed  by  the  Congress  when  the  National  Historic 
Preservation  Act  was  amended  in  1976  and  1980. 

Effects  of  the  stalemate 


Because  of  the  stalemate,  OMB  asked  the  Department  of  Jus¬ 
tice's  Office  of  Legal  Counsel  in  April  1983  to  review  written 
opinions  of  both  OMB  and  ACHP  and  determine  if  ACHP's  existing  and 
proposed  section  106  regulations  were  lawful. 

This  dispute,  which  began  in  April  1982,  resulted  in  much 
controversy  and  caused  some  federal  agencies  to  delay  or  suspend 
actions  to  implement  guidelines  pertaining  to  the  National  Archeo¬ 
logical  and  Historic  Preservation  Program.  For  example,  HUD  had 
not  sought  the  opinion  of  the  Attorney  General  concerning  its 
archeological  survey  responsibilities,  the  Forest  Service  had  not 
issued  monitoring  requirements  on  project  actions,  and  ACHP  had 
suspended  plans  to  promote  focused  research  to  include  consulta¬ 
tion  with  the  academic  community  to  establish  significant  research 
topics  of  national  scope.  According  to  these  agencies,  such 
actions  were  suspended  until  the  Department  of  Justice  ruled  on 
ACHP's  statutory  authority  and  OMB  and  ACHP  agreed  on  revisions  to 
ACHP's  regulations.  (See  app.  II,  pp.  25  to  29.) 

On  October  28,  1983,  Justice's  Office  of  Legal  Counsel  ren¬ 
dered  an  opinion  that  favored  OMB's  and  Interior's  position.  On 
December  2,  1983,  ACHP  and  Interior  developed  another  revised 
draft  of  ACHP  regulations  to  meet  the  Office  of  Legal  Counsel's 
legal  concerns.  On  December  12,  1983,  the  Office  of  Legal  Counsel 
found  the  revised  draft  to  be  within  ACHP's  authority,  provided 
certain  clarifications  were  made.  As  of  February  13,  1984,  ACHP 
was  reviewing  its  December  1983  draft  regulations  to  develop  the 
clarifications  needed  to  resolve  the  dispute.  Appendix  I  contains 
a  chronology  of  the  dispute  over  ACHP's  statutory  authority. 

STATUS  OF  AGENCY  ACTIONS  ON  RECOMMENDATIONS 
IN  OUR  APRIL  1981  REPORT 

As  of  February  13,  1984,  Interior,  ACHP,  and  the  Department 
of  Agriculture's  Forest  Service  had  taken  or  were  in  the  process 
of  taking  action  on  9  of  the  16  recommendations  in  our  April  1981 
report,  as  the  following  table  shows: 


^National  Center  for  Preservation  Law  v.  Landrieu  (496  F.  Supp. 
716  (D.S.C.  1980),  aff'd  635  F.  2d  324  (4th  Cir.  1980))  and 
National  Indian  Youth  Council  v.  Andrus  (623  F.  2d  694  (10th 
Cir.  1980)). 
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V 


Department  of 
Hausing  and 
Urban  Development , 

Department  of 
the  Interior,  and 
the  Advisory 
Ctouncil  on 
Historic  Pres¬ 
ervation  1  -  -  -  1 


Total 


The  16  recommendations  were  directed  toward  correcting 
problems  in  three  broad  areas:  (1)  archeological  resource  identi¬ 
fication,  (2)  the  states'  role  in  determining  archeological  site 
significance,  and  (3)  the  extent  of  data  recovery.2  The  status 
of  agency  actions  on  the  recommendations  in  each  of  these  areas  is 
summarized  below.  More  detailed  information  on  each  of  the  recom¬ 
mendations  is  in  appendix  II. 


Archeological  resource  identification 


We  concluded  in  our  previous  report  that  disagreement  among 
federal  agencies  over  Interior's  rulemaking  authority  hampered  the 
archeological  resource  identification  process.  We  also  concluded 
that  if  Interior  coordinated  states'  and  federal  agencies'  joint 
archeological  overviews  better,  substantial  savings  could  take 
place  by  avoiding  overlapping  studies.  To  improve  the  archeologi¬ 
cal  resource  identification  process,  we  made  eight  recommenda¬ 
tions:  four  to  Interior;  one  to  Interior,  HUD,  and  ACHP;  and 
three  to  Agriculture.  Our  follow-up  disclosed  that  action  was 
taken  or  in  process  on  four  of  the  recommendations  and  that  action 
had  not  been  initiated  or  was  suspended  on  the  other  four. 


2The  scientific  retrieval,  analysis,  and  preservation  of 
archeological  and  historical  materials  and  information  that  would 
otherwise  be  lost,  and  the  study  of  these  resources  in  their 
original  context. 
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Action  taken  or  in  process  by  Interior  included  (1)  preparinq 
standards  and  associated  guidance  explaining  how  federal  agencies 
are  to  conduct  surveys  and  investigations  to  locate  and  identify 
archeological  properties,  (2)  developing  guidelines  for  implement¬ 
ing  section  110  of  the  National  Historic  Preservation  Act,  as 
amended,  which  includes  a  program  for  locating  federal  properties 
that  appear  to  qualify  for  inclusion  on  the  National  Register,  and 
(3)  initiating  various  activities,  such  as  developing  a  comprehen¬ 
sive  computerized  archeological  and  cultural  resource  data  base, 
that  could  be  used  to  improve  coordination  of  federal  and  state 
archeological  overview  activities.  The  Forest  Service  had  action 
in  process  for  increasing  the  effectiveness  and  efficiency  of  its 
archeological  inventory  process. 

On  three  recommendations,  action  had  been  suspended  because 
of  the  legal  question  about  ACHP's  statutory  authority.  Two  of 
these  actions  involved  the  Forest  Service's  revisions  of  its 
manual  on  cultural  resource  management  and  development  of  guide¬ 
lines  on  monitoring  and  reporting  to  verify  that  significant 
archeological  sites  are  protected. 

Action  had  not  been  taken  on  the  recommendation  calling  for 
Interior  to  seek  an  amendment  to  the  May  1974  Archeological  and 
Historic  Preservation  Act  to  clarify  Interior's  rulemaking 
authority  to  coordinate  and  publish  regulations  that  are  binding 
on  other  federal  agency  programs.  We  viewed  this  clarification  as 
a  vital  step  toward  alleviating  the  confusion  and  disagreement 
that  existed  among  federal  agencies  on  what  should  be  done  to 
locate  and  identify  historic  and  archeological  resources  on 
federal  lands  and  in  areas  affected  by  federal  projects. 

Interior's  rationale  for  not  seeking  an  amendment  is  based  on 
its  belief  that  the  National  Historic  Preservation  Act  Amendments 
of  1980  give  the  Secretary  of  the  Interior  sufficient  additional 
authority  for  promulgating  standards  and  guidelines  to  assist  fed¬ 
eral  agencies  in  carrying  out  their  archeological  and  historic 
preservation  responsibilities.  Although  the  1980  amendments 
authorize  the  Secretary  to  issue  guidelines  for  federal  agency 
responsibilities  under  the  new  section  110  of  the  act, 3  they  do 
not  deal  with  the  Secretary's  rulemaking  authority  that  was 
questioned  by  other  federal  agencies  under  the  1974  Archeological 
and  Historic  Preservation  Act. 

After  the  1974  act  was  passed,  Interior  issued  draft  regula¬ 
tions,  that  have  yet  to  be  finalized,  setting  forth  detailed 
procedures  on  how  federal  agencies  are  to  conduct  surveys  and 
investigations  to  locate  and  identify  archeological  properties. 
Interior  claimed,  but  other  federal  agencies  disputed,  that 
section  5(c)  of  the  Archeological  and  Historic  Preservation  Act, 

16  U.S.C.  469a-3  (1976),  and  section  2  of  the  1935  Historic  Sites 
Act,  16  U.S.C.  462(k)  (1976),  provide  Interior  the  authority  to 


^Section  110  of  the  act  spells  out  federal  aqency  responsibility 
for  the  preservation  of  historic  properties. 


promulqate  such  rules  and  regulations.  Neither  of  these 
provisions  was  amended  or  altered  by  the  1980  amendments. 

Interior  said  that  it  plans  to  propose  revisions  during 
fiscal  year  1984  to  the  existing  draft  regulations  under  the  1974 
Archeological  and  Historic  Preservation  Act,  as  amended,  which 
will  not  deal  with  the  technical  or  "how  to"  aspects  of  archeology 
but  will  be  directed  at  establishing  procedures  for  carrying  out 
Interior's  responsibility  for  various  requirements.  Interior  said 
that  it  believed  that  because  the  regulations  will  be  procedural 
rather  than  technical,  they  will  fall  within  the  Secretary's 
authority.  What  these  procedural  regulations  are  going  to  say  and 
how  agencies  will  interpret  and  respond  to  them  is  not  known,  and 
because  of  this.  Interior  cannot  be  sure  its  authority  will  not  be 
questioned  in  the  future.  Therefore,  we  continue  to  believe  that 
amending  the  1974  act  would  appear  to  be  a  more  final  and 
effective  disposition  of  the  questions  concerning  Interior's 
rulemaking  authority. 

The  states'  role  in  determining 
archeological  site  significance 

In  our  previous  report,  we  concluded  that  states  generally 
did  not  have  usable  historic  preservation  plans  and,  therefore, 
could  not  help  federal  agencies  determine  whether  federal  under¬ 
takings  affect  significant  archeological  properties.  To  improve 
this  situation,  we  made  four  recommendations  to  Interior  to  en¬ 
courage  SHPOs  to  play  a  greater  role  in  determining  which  archeo¬ 
logical  properties  have  state  and  local  significance  and  are 
eligible  fo»-  the  National  Register.  These  recommendations  related 
to  funding  of  state  preservation  plans;  requiring  submission  of 
adequate  plans;  issuing  guidelines  for  developing  state  archeolog¬ 
ical  data  management  capabilities,  making  state  archeological  sur¬ 
veys,  and  determining  state  and  local  site  significance;  and 
making  SHPOs  the  focal  point  for  determining  whether  archeological 
resources  are  significant  enough  to  list  on  the  National  Register. 

As  discussed  in  appendix  II,  our  follow-up  showed  that 
Interior  either  had  taken  action  or  had  action  in  process  on  the 
four  recommendations. 

Extent  of  data  recovery 

We  concluded  in  our  previous  report  that  implementing  an 
effective  archeological  data  recovery  program  had  been  hampered  by 
the  lack  of  information  on  program  costs  and  accomplishments  to 
know  whether  the  nationwide  archeological  program  was  worth  the 
cost.  Furthermore,  we  found  no  agreement  on  how  much  data 
recovery  is  enough.  To  improve  data  recovery  requirements,  we 
made  four  recommendations,  one  to  Interior  and  three  to  ACHP. 

Interior  has  not  yet  taken  action  to  promulgate  regulations 
on  federal  data  recovery  efforts  and  reporting  systems  to  include 
(1)  the  specific  circumstances  and  extent  to  which  agencies  are 
required  to  excavate  sites  outside  a  project's  direct  impact  area. 


9 


» 


(2)  who  should  pay  for  archeolog ical  work,  and  (3)  the  development 
of  agency  reporting  systems  for  providing  information  on  program 
costs  and  accomplishments  so  that  program  effectiveness  could  be 
monitored  and  reported  to  the  Congress.  According  to  interior 
officials,  new  draft  regulations  will  be  prepared,  which  will 
differ  significantly  from  those  draft  regulations  published  in 
1977  as  36  CFR  66,  because  of  the  new  requirements  of  the  1980 
amendments.  Interior  officials  said  that  they  expect  to  begin 
work  on  these  regulations  and  publish  them  in  draft  in  fiscal  year 
1984. 


The  three  recommendations  to  ACHP  were  that,  in  its  review  of 
agency  proposals  relating  to  archeological  resources,  it  require 
federal  agencies  to  (1)  define  specific  research  questions  to  be 
addressed  in  data  recovery,  (2)  relate  data  recovery  to  state- 
defined  priorities,  and  (3)  establish  peer  review  panels  on  large 
and  controversial  projects  to  help  determine  how  much  archeolog¬ 
ical  excavation  is  necessary  and  to  monitor  contractor  progress 
and  performance.  On  the  two  recommendations  dealing  with  research 
questions  and  data  recovery  priorities,  ACHP  responded  that  it 
could  not  mandate  such  requirements  but  that,  through  its  handbook 
and  manual,  it  had  encouraged  action  on  these  matters.  However, 
ACHP ' s  efforts  to  promote  focused  research  on  significant  research 
topics  of  national  scope  and  its  efforts  to  provide  for  more 
extensive  use  of  state  plans,  through  its  draft  regulations  of 
October  1982,  were  suspended  pending  resolution  of  the  legal  dis¬ 
pute  surrounding  ACHP's  statutory  authority.  On  the  third  recom¬ 
mendation,  ACHP  said  that  it  encourages  peer  review  panels  where 
appropriate . 

STATUS  OF  INTERIOR'S  AND  ACHP’S 
ACTIONS  IN  RESPONSE  TO  PROVISIONS 
OF  THE  NATIONAL  HISTORIC  PRESERVATION 
ACT  AMENDMENTS  OF  1980 

The  National  Historic  Preservation  Act  Amendments  of  1980 
contain  54  requirements  for  some  kind  of  action  by  interior  or 
ACHP,  either  alone,  jointly,  and/or  in  cooperation  or  consultation 
with  other  agencies.  These  requirements  fall  into  such  categories 
as  (1)  promulgating  regulations  and  standards  governing  the 
designation  and  documentation  of  historic  properties  at  various 
governmental  levels,  (2)  providing  guidance  to  and  participating 
in,  local,  state,  federal,  and  international  historic  preservation 
programs,  (3)  administering  grant  programs,  (4)  establishing  and 
maintaining  an  insured  loan  program,  and  (5)  carrying  out  educa¬ 
tional,  promotional,  and  reporting  duties. 

Our  review  of  Interior’s  and  ACHP's  responses  to  the  54  re¬ 
quirements  as  of  February  13,  1984,  showed  that  actions  either  had 
been  taken  or  were  in  process  on  35  requirements  and  that  actions 
had  not  been  taken  or  were  suspended  on  19  requirements.  The 
following  table  summarizes  this  information: 
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Number  of 

Status  as  of  February  13, 

1984 

require¬ 

Action 

Action 

No  action 

Action 

Agency 

ments 

taken 

in  process 

taken 

suspended 

Department  of 

the  Interior 

48 

19 

13 

14 

2 

Aivisory  Council 
on  Historic 
preservation 

6 

3 

1 

2 

“ ““ 

— "" 

- - 

" 

Total 

54 

22 

13 

15 

4 

= 

— 

- - - 

=== 

The  bulk  of  the  actions  taken  or  in  process  had  occurred  in 
the  categories  of  designating  and  documenting  historic  properties; 
providing  guidance  to  and  participating  in  local,  state,  federal, 
and  international  historic  preservation  programs;  and  administer¬ 
ing  grant  programs.  For  example,  actions  taken  by  interior  in¬ 
cluded  revising  and  publishing  criteria  for  National  Historic 
Landmark  designations;  publishing  regulations  for  designating 
properties  as  National  Historic  Landmarks  and  for  remo  ing  such 
designations;  finalizing  and  publishing  regulations  for  nominating 
historic  properties  for  inclusion  in  the  World  Heritage  List; 
developing  and  publishing  the  Secretary  of  the  Interior's 
Standards  and  Guidelines  for  Archeology  and  Historic  Preservation; 
and  administering  programs  providing  grants  to  states  and  to  the 
National  Trust  for  Historic  Preservation. 

ACHP  published  guidelines  for  exempting  federal  programs  or 
undertakings  from  the  act's  requirements  when  such  exemption  is 
consistent  with  the  act's  purposes;  carried  out  various  training 
activities;  and  prepared,  adopted,  and  submitted  to  the  President 
and  the  Congress  a  report  on  federal  tax  laws  relating  to  historic 
preservation . 

Interior's  actions  in  process  included  proposed  regulations 
for  nominating  properties  for  inclusion  in  and  removal  from  the 
National  Register;  consolidating  into  the  National  Register 
nomination  and  listing  procedures  the  revision  of  the  procedures 
for  determining  eligibility  of  properties  for  inclusion  in  the 
National  Register;  finalizing  regulations  on  approving  state 
historic  preservation  programs;  developing  and  implementing  a 
state  program  review  process;  and  drafting  guidelines  for  the 
heads  of  federal  agencies  who  must  assume  responsibility  for  pre¬ 
serving  historic  properties  owned  or  controlled  by  their  agencies. 

The  bulk  of  actions  not  taken  fell  in  the  categories  of 
(1)  insured  loans  and  (2)  educational,  promotional,  and  reporting 
duties.  For  example,  Interior  had  not  established  either  a  loan 
insurance  program  or  an  awards  program.  Instead,  it  relied  on  the 
use  of  the  Historic  Preservation  Federal  Tax  Incentives  Program  in 
place  of  the  loan  program  to  help  finance  preservation  projects; 
and  it  stimulated  development  of  awards  programs  managed  by  others 
for  recognizing  outstanding  contributions  to  the  preservation  of 
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historic  resources  by  officers  and  employees  of  federal,  state, 
and  certified  local  governments.  Also,  ACHP  had  not  evaluated  the 
effectiveness  of  federal  agencies'  and  others'  programs  in 
carrying  out  the  act's  purposes  and  did  not  expect  to  undertake 
detailed  evaluations  until  more  funds  were  available  or  until 
staff  time  was  freed  up  by  a  decrease  in  some  other  operating 
area. 


A  summary  of  the  status  of  actions  on  the  54  requirements 
can  be  found  in  appendix  III. 

STATUS  OF  INTERIOR'S  APPROVAL 
OF  STATE  HISTORIC  PRESERVATION  PLANS 

The  1966  National  Historic  Preservation  Act  greatly  expanded 
the  National  Register  to  include  properties  with  state  and  local 
significance  which  federal  agencies  are  required  to  identify  and 
consider  in  planning  for  preservation.  In  addition,  the  act 
created  a  program  of  matching  grants  to  states  for  historic  pres¬ 
ervation  purposes,  provided  a  state  had  prepared  a  preservation 
plan  in  accordance  with  Interior  standards  and  had  its  approval. 

During  the  first  8  years  of  the  National  Historic  Preserva¬ 
tion  Program,  Interior  required  states  to  submit  preservation 
plans,  but  it  abandoned  the  process  after  receiving  plans  of  poor 
quality.  In  1977,  Interior  began  another  effort  to  establish 
adequate  state  preservation  plan  criteria,  but  these  efforts  also 
proved  unsatisfactory  and  were  abandoned. 

Subsequently,  an  Interior  task  force  developed  a  revised 
process  for  preservation  planning  and  pilot  tested  it  in  two 
states  in  1980.  Since  1980,  Interior,  through  its  Resource 


Protection  Planning  Process  (RP3)2 3 4 5  model  approach,  has  attempted 
to  assist  SHPOs  and  other  planning  agencies^  to  integrate  the 
identification,  evaluation,  and  protection  elements  of  preserva¬ 
tion  into  their  land  use  decisionmaking  processes. 

Interior  is  now  using  historic  preservation  grants  as  an 
incentive  to  get  states  to  implement  a  comprehensive  state 
historic  preservation  planning  process  (1)  pursuant  to  section 
101(b)(3)(C)  of  the  National  Historic  Preservation  Act,  as  amended 
and  (2)  in  accordance  with  the  Secretary's  Technical  Standards  for 
Comprehensive  Historic  Preservation  Planning  and  other  existing 
preservation  planning  guidance  issued  by  the  National  Park 
Service.  That  is,  as  a  condition  of  the  states'  fiscal  year  1983 
preservation  grants,  all  states  were  required  to  implement  compre¬ 
hensive  historic  preservation  planning  in  accordance  with 
Interior's  preservation  planning  standards.  The  status  of  the 
states'  progress  in  implementing  a  historic  preservation  planning 
process  is  as  follows. 

As  of  February  13,  1984,  the  six  following  states  were  beyond 
the  implementation  phase  of  RP3  and  were  involved  in  the  sub¬ 
sequent  cycles  of  ongoing  maintenance  of  the  plan  and  use  in  pro¬ 
gram  operations: 


4RP3  is  the  Department  of  the  Interior's  model  approach  and 
process  for  SHPOs  and  other  planning  agencies  to  integrate  the 
identification,  evaluation,  and  protection  elements  of  pres¬ 
ervation  programs  to  ensure  that  preservation  concerns  are  fully 
considered  in  land  use  decisionmaking.  The  model  recommends  the 
following  strategy: 

1.  Divide  the  state  or  planning  area  into  appropriate 
resource  study  units  and  define  eligible  important 
resources. 

2.  Identify  ideal  or  preferred  conservation,  reuse, 
research,  and  interpretation  objectives  for  the  historic 
resources  included  in  the  study  unit. 

3.  Assess  the  achievabil ity  of  the  ideal  objectives. 

4.  Prepare  an  operational  plan  for  resources  included  in  the 

study  unit  which  identifies  achievable  objectives,  prior¬ 

ities,  and  strategies  for  use  in  land  use  planninq. 

5.  Cycle  new  information  back  into  the  first  step. 

^Includes  any  agency  at  the  federal,  state,  or  local  level  that 
has  responsibilities  for  protecting  cultural  resources  and  for 
preservation  planning. 
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Colorado 

Indiana 

Kentucky 

Massachusetts 

Ohio 

Texas 

The  five  following  states  had  made  substantial  progress 
toward  completing  the  implementation  phase  of  RP3: 

Arkansas 

Illinois 

Iowa 

Maryland 

Wyoming 

The  13  following  states,  the  District  of  Columbia,  and  Puerto 
Rico  had  begun  the  implementation  phase  of  RP3: 

Connecticut  Oklahoma 

Georgia  Pennsylvania 

Kansas  Rhode  Island 

Louisiana  South  Dakota 

Missouri  Washington 

New  Jersey  Wisconsin 

North  Carolina 

From  the  states'  experiences.  Interior  modified  its  RP3 
approach  and  finalized  and  issued  preservation  performance 
planning  standards  on  September  29,  1983,  that  can  be  used  by  all 
states  where  preservation  planning  is  to  be  used. 

AGENCIES'  COMMENTS  AND  OUR  EVALUATION 

Officials  of  Interior,  ACHP,  Agriculture,  and  HUD  provided 
oral  comments  on  a  draft  of  this  report.  The  officials  generally 
agreed  with  our  summarization  of  the  status  of  the  agencies’ 
actions  or  provided  information  to  update  the  status. 

On  the  matter  of  the  dispute  over  ACHP's  authority,  the  Inte¬ 
rior  officials  said  that  because  Justice  issued  its  opinion  in 
October  1983  on  ACHP's  rulemaking  authority,  the  dispute  had  been 
settled,  and  our  report  should  reflect  this.  As  of  February  13, 
1984,  however,  ACHP  had  not  completed  developing  the  clarifica¬ 
tions  to  its  regulations  as  required  by  Justice  in  December  1983, 
and  other  agencies  were  still  suspending  various  actions  pending 
receipt  of  OMB-approved  revised  ACHP  regulations. 
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CHRONOLOGY  OF  THE  DISPUTE  SURROUNDING 
ACHP'S  STATUTORY  AUTHORITY 


Sept.  28,  1976 


Jan.  30,  1979 
Feb.  17,  1981 


Feb.  27,  1981 

Mar.  8,  1982 
Apr.  7,  1982 

Apr.  13,  1982 


An  amendment  adding  section  211  to  the 
National  Historic  Preservation  Act  autho¬ 
rizes  the  Advisory  Council  on  Historic  Pres¬ 
ervation  (ACHP)  to  promulgate  such  rules  and 
regulations  as  it  deems  necessary  to  imple¬ 
ment  section  106  of  the  act,  which  requires 
federal  aqencies,  having  direct  or  indirect 
jurisdiction  over  a  proposed  federal  or  fed¬ 
erally  assisted  or  licensed  undertaking,  to 
afford  ACHP  a  reasonable  opportunity  to  com¬ 
ment  on  the  effect  of  such  undertaking  on 
any  district,  site,  building,  structure,  or 
object  that  is  included  in  or  eligible  for 
inclusion  in  the  National  Register. 

Pursuant  to  section  211,  ACHP  promulgates 
section  106  regulations  as  36  CFR  Part  800. 

Under  Executive  Order  12291,  the  present 
administration  establishes  its  regulatory 
reform  program  which  is  to  be  administered 
by  the  Office  of  Management  and  Budget  (OMB) 
subject  to  the  overall  direction  of  the 
Presidential  Task  Force  on  Regulatory 
Relief,  which  is  headed  by  the 
Vice-President . 

In  conjunction  with  and  support  of  the 
presidential  initiative  on  regulatory  re¬ 
form,  ACHP  initiates  a  review  of  its  section 
106  regulations. 

ACHP  submits  proposed  revised  regulations  to 
OMB  for  review  and  clearance. 

ACHP’s  proposed  revised  regulations  are  re¬ 
jected  as  inadequate  by  OMB's  Administrator 
for  Information  and  Regulatory  Affairs. 

OMB  asks  Interior  to  lead  an  interagency 
task  force  to  review  the  various  laws  and 
regulations  concerned  with  historic  and 
archeological  preservation  with  the  goal  of 
improving  the  implementation  of  historic  and 
archeological  preservation  requirements  by 
recommending  ways  to  minimize  regulatory 
burdens  and  eliminate  wasteful  administra¬ 
tive  practices. 
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Aug.  4,  1982  ACHP's  section  106  activities  are  included 

in  the  Vice-President's  expanded  list  of 
programs  targeted  for  regulatory  reform. 

Oct.  26,  1982  ACHP  submits  a  revised  draft  of  its  section 

106  regulations  to  0MB  for  clearance. 

Nov.  3,  1982  An  Interior  letter  to  0MB  describes  ACHP's 

revised  regulations  as  giving  ACHP  decision¬ 
making  leverage  over  federal  aqencies. 
Interior  asks  0MB  to  reject  ACHP's  regula¬ 
tions  as  unacceptable,  and  instead  consider 
Interior's  proposed  section  106  regulations 
as  an  acceptable  alternative. 

Nov.  8,  1982  An  ACHP  letter  to  OMB  responds  to  Interior’s 

November  3,  1982,  letter  and  analysis  of 
ACHP's  revised  regulations. 

Dec.  14,  1982  Interior  transmits  to  OMB  phase  one  of  the 

interagency  historic  preservation  review. 

It  consists  of  a  proposed  presidential  memo¬ 
randum  to  define  and  clarify  the  roles  and 
responsibilities  the  federal  agencies  will 
have  in  the  federal  historic  preservation 
program. 

Feb.  15,  1983  ACHP  receives  from  OMB's  General  Counsel  a 

draft  legal  opinion  on  OMB's  legal  concerns 
about  ACHP's  revised  section  106 
regulations . 

Apr.  8,  1983  OMB's  General  Counsel  sends  a  letter  to  the 

Justice  Department's  Office  of  Legal  Counsel 
asking  for  an  opinion  to  resolve  the  legal 
dispute  between  OMB  and  ACHP. 

July  27,  1983  OMB  provides  ACHP  with  a  proposed  draft  of 

ACHP's  regulations  prepared  by  OMB. 

Sept.  28,  1983  ACHP  submits  staff-prepared  revisions  of  its 

October  1982  proposed  section  106  regula¬ 
tions  to  OMB  for  consideration. 

Sept.  30,  1983  National  Conference  of  State  Historic  Pres¬ 

ervation  Officers  and  the  National  Trust  for 
Historic  Preservation,  both  members  of  ACHP, 
oppose  both  OMB's  and  ACHP  staff's  drafts. 
The  state  officers'  conference  submits  its 
own  draft. 

Oct.  28,  1983  A  memorandum  opinion  from  the  Justice 

Department's  Office  of  Legal  Counsel "holds 
that  ACHP's  October  1982  proposed 
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Oct.  31,  1983 

Nov.  9,  1983 

Dec.  2,  1983 

Dec.  6 ,  1983 

Dec.  12r  1983 

Dec.  13,  1983 
Jan.  9,  1984 

Feb.  13,  1984 


regulations  and  its  existing  regulations 
exceed  statutory  authority. 

ACHP  unanimously  tables  OMB' s  draft 
regulations  to  study  the  Justice  Depart¬ 
ment's  memorandum  opinion  and  to  discuss  it 
with  the  White  House. 

OMB  turns  down  ACHP's  October  1982  draft  of 
revised  regulations  as  inconsistent  with 
Executive  Order  12291. 

ACHP  and  Interior  develop  another  draft  to 
meet  legal  concerns  of  Justice's  Office  of 
Legal  Counsel  and  provide  draft  to  OMB. 

OMB  raises  further  legal  concerns  and  re¬ 
quests  an  additional  opinion  from  Justice's 
Office  of  Legal  Counsel. 

Justice's  Office  of  Legal  Counsel  finds 
ACHP's  December  1983  draft  to  be  within 
ACHP's  authority,  provided  certain  clarifi¬ 
cations  are  made. 

ACHP  endorses  the  December  1983  draft  in 
principle. 

The  National  Trust  for  Historic  Preservation 
and  the  National  Conference  of  State  His¬ 
toric  Preservation  Officers  formally  object 
to  ACHP's  course  of  action. 

ACHP  is  reviewing  its  December  1983  draft 
regulations  to  develop  the  clarifications 
required  by  Justice  in  its  December  12, 

1983,  letter  to  OMB  and  ACHP. 
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STATUS  OF  AGENCY 

ACTIONS  ON  RECOMMENDATIONS  IN  OUR  REPORT 
ENTITLED  "ARE  AGENCIES  DOING  ENOUGH  OR  TOO 
MUCH  FOR  ARCHEOLOGICAL  PRESERVATION?  GUIDANCE 
NEEDED"  ( CED-8 1-6 1 ,  Apr.  22,  1981) 


RECOMMENDATION  TO 
RESPONSIBLE  AGENCY 

Department  of  the  Interior 

The  Secretary  of  the  Interior 
should  seek  an  amendment  to 
the  Archeological  and  Historic 
Preservation  Act  clarifying 
Interior's  rulemaking 
authority. 


STATUS  AS  OF  FEBRUARY  13,  1984 


Interior  officials  have  not 
sought  any  amendment  because 
they  believe  the  National 
Historic  Preservation  Act 
Amendments  of  1980  give  the 
Secretary  of  the  Interior 
sufficient  additional  authority 
for  promulgating  standards  and 
guidelines  to  assist  federal 
agencies  in  carrying  out  their 
archeological  and  historic 
preservation  responsibilities. 
Interior  plans  to  propose  re¬ 
visions  during  fiscal  year  1984 
to  the  existing  draft  regula¬ 
tions  under  the  1974  Archeolog¬ 
ical  and  Historic  Preservation 
Act,  as  amended,  which  will  not 
deal  with  the  technical  or  "how 
to"  aspects  of  archeology  but 
will  be  directed  at  establish¬ 
ing  procedures  for  carrying  out 
Interior's  responsibility  for 
various  requirements.  Interior 
believes  that  because  the  regu¬ 
lations  will  be  procedural 
rather  than  technical,  the 
regulations  will  fall  within 
the  Secretary's  authority. 

Also,  Interior  officials 
believe  that  the  proposed  re¬ 
visions  to  the  existing  draft 
regulations  will  give  the  agen¬ 
cies  more  flexibility  in  that 
the  revisions  will  result  in 
procedural  guidelines  whose 
implementation  will  be  left  to 
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RECOMMENDATION  TO 

RESPONSIBLE  AGENCY  STATUS  AS  OF  FEBRUARY  13,  1984 

Department  of  the  Interior  ( con ' t ) 

the  respective  agencies.  In 
addition.  Interior  officials 
believe  that  any  questions 
raised  about  Interior's  rule- 
making  authority  during  the 
process  of  revising  the  regula¬ 
tions  can  be  submitted  to 
Justice  for  resolution. 


GAO  COMMENT: 

No  action  taken.  After  the  passage  of  the  1974  Archeologi¬ 
cal  and  Historic  Preservation  Act,  Interior  issued  draft 
regulations  that  have  yet  to  be  finalized,  settinq  forth 
detailed  procedures  on  how  federal  agencies  are  to  conduct 
surveys  and  investigations  to  locate  and  identify  archeo¬ 
logical  properties.  Interior  claims,  but  other  federal 
agencies  dispute,  that  section  5(c)  of  the  Archeological 
and  Historic  Preservation  Act,  16  U.S.C.  469a-3  (1976),  and 
section  2  of  the  1935  Historic  Sites  Act,  16  U.S.C. 

462 ( k) ( 1 976 ) ,  provide  Interior  the  authority  to  promulgate 
such  rules  and  regulations.  However,  neither  of  these  pro¬ 
visions  was  amended  or  altered  by  the  1980  amendments.  In 
our  April  1981  report.  Interior  acknowledged  that  its 
ability  to  influence  and  guide  other  agencies  more  effec¬ 
tively  depended  in  part  on  clarifying  Interior's  unclear 
rulemakinq  authority  under  the  Archeological  and  Historic 
Preservation  Act  of  1974.  Interior  has  moved  away  from 
this  viewpoint  and  now  believes  its  proposed  revisions  to 
the  existing  draft  regulations  under  the  1974  act  will  give 
the  agencies  more  flexibility  in  that  the  revisions  will 
result  in  procedural  guidelines  whose  implementation  will 
be  left  to  the  respective  agencies.  Because  it  is  not 
known  how  agencies  will  interpret  and  respond  to  these  pro¬ 
cedural  regulations  or  guidelines.  Interior  cannot  be  sure 
its  authority  will  not  be  questioned  in  the  future. 

Although  Interior  officials  believe  that  any  questions 
raised  about  Interior's  rulemaking  authority  during  the 
process  of  revising  the  existing  draft  regulations  under 
the  1974  act  can  be  submitted  to  Justice  for  resolution,  we 
continue  to  believe  that  amendinq  the  1974  act  would  appear 
to  be  a  more  final  and  effective  disposition  of  the 
questions  concerning  Interior's  rulemaking  authority. 


The  Secretary  of  the  Interior 
should  propose  to  OMB 
revisions  to  Executive  Order 
11593  to  state  that  federal 
agencies  are  required  to 
conduct  archeological  surveys 


Interior  officials  did  not  make 
any  proposals  to  OMB  because 
they  believed  that  most  major 
points  of  Executive  Order  11593 
were  codified  by  the  1980 
amendments  (P.L.  89-665,  sec. 
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RECOMMENDATION  TO 
RESPONSIBLE  AGENCY 


STATUS  AS  OF  FEBRUARY  13,  1984 


Department  of  the  Interior  (con't) 


on  federal  lands  only  (1)  when 
a  land-disturbinq  activity  is 
planned,  (2)  when  the  opera¬ 
tion  of  existinq  projects  may 
threaten  resources,  or  (3)  on 
a  sampling  basis  as  part  of 
overview  studies  for  qeneral 
planning  purposes. 


110,  as  added  by  P.L.  96-515, 
sec.  206  (16  U.S.C.  470h-2)) 
and  that  revision  of  the 
executive  order  would  accomp¬ 
lish  little.  However,  Inte¬ 
rior  officials  prepared 
guidance  to  agencies  that 
must  meet  inventory  reouire- 
ments.  This  guidance  was 
published  on  September  29, 
1983,  in  the  notices  section 
of  the  Federal  Register  for 
comment  and  use.  Guidel ines 
for  implementing  section  110 
of  the  National  Historic 
Preservation  Act  are  under 
development  and,  according  to 
Interior,  will  be  published 
in  the  Federal  Register  for 
comment  early  in  calendar 
year  1984. 


GAO  COMMENT: 


Action  in  process,  some  of  which  is  alternative  to  action 
we  recommended.  Even  though  most  of  the  major  points  of 
Executive  Order  11593  were  codified  by  the  1980  amendments, 
it  left  intact  the  requirement  that  archeological  surveys 
should  be  done  on  all  federal  lands  and  did  not  address  the 
points  we  were  making  in  our  recommendation. 


The  Secretary  of  the  Interior 
should  establish  formal  coor¬ 
dination  procedures  among  fed¬ 
eral  and  state  agencies 
performing  archeological 
overviews. 


According  to  Interior  offi¬ 
cials,  it  has  initiated  certain 
activities  to  coordinate  fed¬ 
eral  and  state  overview  activ¬ 
ities.  For  example,  the 
National  Park  Service's  (NPS') 
Southeast  Regional  Office  has 
an  ongoing  pilot  program  which 
keeps  computerized  reports  of 
all  archeological  projects  in 
the  region,  which  federal  agen¬ 
cies  and  others  can  use  to 
avoid  duplicating  others' 
work.  In  addition,  Interior 
believes  the  uniform  implemen¬ 
tation  of  its  Resource  Protec¬ 
tion  Planning  Process  (PP3)  by 
federal  and  state  aqencies  will 
effect  the  desired  planning 
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RECOMMENDATION  TO 

RESPONSIBLE  AGENCY  STATUS  AS  OF  FEBRUARY  13,  1984 

Department  of  the  Interior  (con't) 

coordination  between  govern¬ 
mental  levels.  According  to 
Interior,  work  was  begun  on  a 
comprehensive  computerized 
archeological  and  cultural  re¬ 
source  data  base  during  fiscal 
year  1984.  Interior  believes 
this  data  base  will  signifi¬ 
cantly  improve  formal  coordina¬ 
tion  procedures  among  federal 
and  state  agencies  performing 
archeological  overviews. 


GAO  COMMENT: 


Action  in  process.  Althouqh  Interior  is  taking  the  above 
actions,  we  do  not  believe  the  formal  coordination  proce¬ 
dures  called  for  in  our  recommendation  will  happen  on  a 
nationwide  basis  until  (1)  a  uniform  resource  protection 
planning  process  has  been  implemented  in  all  the  states, 

(2)  Interior's  comprehensive  computerized  archeological  and 
cultural  resource  data  base  becomes  operational,  (3)  Inte¬ 
rior  finalizes  regulations  under  the  1974  Archeological  and 
Historic  Preservation  Act,  setting  forth  procedures  on  how 
federal  agencies  are  to  conduct  surveys  and  investigations 
to  locate  and  identify  archeological  properties,  and 
(4)  Interior  takes  the  lead  in  implementing  such  procedures 
and  a  system  to  coordinate  archeological  overviews. 


The  Secretary  of  the  Interior 
should  finalize  regulations 
settinq  forth  detailed  proce¬ 
dures  explaining  how  federal 
agencies  are  to  conduct  sur¬ 
veys  and  investigations  to 
locate  and  identify  archeolog¬ 
ical  properties. 


According  to  Interior  offi¬ 
cials,  our  concern  in  this  area 
has  been  addressed  through  the 
preparation  of  standards  and 
associate  guidance  which  were 
published  in  the  notices  sec¬ 
tion  of  the  Federal  Register  on 
September  29,  1983.  Interior 
is  also  preparing  guidelines 
for  agencies  to  carry  out  their 
responsibilities  under  section 
110  of  the  National  Historic 
Preservation  Act.  Interior 
expects  the  draft  guidelines  to 
be  available  for  comment  by 
April  30,  1984. 


GAO  COMMENT: 

Action  in  process. 
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RECOMMENDATION  TO 
RESPONSIBLE  AGENCY 


Department  of  the  Interior  (con' 

The  Secretary  of  the  Interior 
should  allocate  a  portion  of 
historic  preservation  fund 
grants  for  state  preservation 
plan  development  and  make 
available  to  states  70  percent 
federal  against  30  percent 
state  matching  grants  to  use 
in  developing  statewide  plans 
based  on  criteria  established 
by  the  Secretary  in  consulta¬ 
tion  with  the  various  states. 


GAO  COMMENT: 

Action  taken. 

The  Secretary  of  the  Interior 
should  require  states  to  sub¬ 
mit  adequate  plans  as  a  condi¬ 
tion  of  receiving  historic 
preservation  funds. 


GAO  COMMENT: 

Action  taken. 

The  Secretary  of  the  Interior 
should  issue  guidelines  for 
the  appropriate  and  consist¬ 
ent  development  of  state  ar¬ 
cheological  data  management 
capabilities,  state  archeo¬ 
logical  surveys,  and 
determination  of  state  and 
local  site  significance. 


STATUS  AS  OF  FEBRUARY  13,  1984 
t) 

According  to  Interior  offi¬ 
cials,  70/30  percent  funding 
was  made  available  to  the 
states  in  fiscal  years  1982  and 
1983.  In  fiscal  year  1983,  all 
states  were  required  to  make 
tangible  and  measurable  prog¬ 
ress  toward  a  state  comprehen¬ 
sive  planning  system  with 
guidance  provided  by  Interior's 
Technical  Standards  for 
Comprehensive  Historic 
Preservation  planning- publ ished 
on  September  29,  1983. 


Adequate  comprehensive  planning 
is  a  requirement  for  an  ap¬ 
proved  state  program  under  sec¬ 
tion  101(b)(3)(C)  of  the 
National  Historic  preservation 
Act,  as  amended.  According  to 
Interior  officials,  these  plans 
are  reviewed  as  part  of  the 
state  program  approval  pro¬ 
cess.  During  fiscal  year  1983, 
Interior  required  all  states  to 
make  tangible  and  measurable 
progress  toward  a  state  compre¬ 
hensive  planning  system. 


Interior  said  that  standards 
and  guidelines  for  archeology 
and  historic  preservation  were 
developed  by  NPS  and  issued  for 
use  on  September  29,  1983,  in 
the  areas  of  archeological  in¬ 
vestigation,  preservation 
planning,  identification, 
evaluation,  and  registration. 

In  curation,  the  standards  and 
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RECOMMENDATION  TO 

RESPONSIBLE  AGENCY  STATUS  AS  OF  FEBRUARY  13,  1984 

Department  of  the  Interior  { con  1 1 ) 

guidelines  are  in  the  early 
stages  of  development. 


GAO  COMMENT: 

Action  taken  and  in  process. 

The  Secretary  of  the  Interior 
should,  upon  approval  of  a 
state's  preservation  plan, 
make  state  historic 
preservation  offices  the  focal 
point  for  determining  whether 
archeological  resources  are 
significant  enough  to  list  on 
the  National  Register  of 
Historic  Places. 


GAO  COMMENT: 

Action  in  process. 

The  Secretary  of  the  Interior 
should  promulgate  regulations 
on  federal  data  recovery 
efforts  and  reporting  systems 
to  include 

— the  specific  circumstances 
and  extent  to  which  agencies 
are  required  to  excavate 
sites  outside  a  project's 
direct  impact  area; 


— who  should  pay  for  archeo¬ 
logical  work  so  that  un¬ 
necessary  project  delays  and 
increased  costs  can  be 
prevented; 


NPS  is  working  toward  imple¬ 
menting  this  concept  by  provid¬ 
ing  training  in  comprehensive 
planning  and  will  be  working 
within  current  legal  authority 
to  develop  a  more  programmatic 
format  for  nominations,  which 
includes  NPS'  certifying  the 
adequacy  of  the  states' 

National  Register  nomination 
programs.  According  to 
Interior  officials,  once  a 
state  is  certified,  it  would  be 
given  increased  responsibility 
within  statutory  limitations 
for  making  determinations  on 
National  Register  nominations, 
thereby  strengthening  its  role 
in  all  aspects  of  the  nomina¬ 
tion  process. 


Interior  has  not  yet  promul¬ 
gated  regulations.  NPS  intends 
to  prepare  draft  regulations, 
which  will  differ  considerably 
from  those  draft  regulations 
published  in  1977  as  36  CFR  66, 
because  of  the  new  requirements 
introduced  by  the  1980  amend¬ 
ments.  Interior  officials 
state  that  these  regulations 
will  be  worked  on  and  published 
in  draft  in  fiscal  year  1984. 

According  to  Interior,  its 
policy  on  who  should  pay  was 
published  in  the  Federal 
Register  on  March  26,  1979,  and 
further  clarified  by  sec.  302 
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Department  of  the  Interior  { con 


— the  development  of  agency 
reporting  systems  for  pro¬ 
viding  information  to 
Interior  and  agency  manage¬ 
ment  on  program  costs  and 
accomplishments  so  that  pro¬ 
gram  effectiveness  can  be 
monitored  and  reported  to 
the  Congress;  and 

—  improved  dissemination  of 
archeological  reports  to  the 
National  Technical  Informa¬ 
tion  Service  so  that  infor¬ 
mation  can  be  made  available 
to  the  archeological  profes¬ 
sion  and  federal,  state,  and 
local  officials  in  a 
decisionmaking  capacity. 


STATUS  AS  OF  FEBRUARY  13,  1984 
•t) 

of  the  National  Historic 
Preservation  Act,  which  was 
added  by  sec.  501  of  the  1980 
amendments  (16  U.S.C.  470w-1 ) . 
Interior  also  pointed  out  that 
funding  authorization  under  the 
1974  Archeological  and  Historic 
Preservation  Act  expired  as  of 
September  30,  1983. 

According  to  Interior,  a  letter 
was  sent  out  on  January  30, 
1984,  notifying  agencies  of 
Interior's  intent  to  revamp  the 
reporting  system  in  conjunction 
with  the  development  of  the 
computerized  data  base. 


Interior  believes  the  develop¬ 
ment  of  its  computerized  arche¬ 
ological  and  cultural  resource 
data  base,  begun  in  fiscal  year 
1984,  will  establish  a  central 
repository  of  information  on 
archeological  and  other  cul¬ 
tural  resource  projects  that 
will  improve  the  availability 
of  archeological  information 
and  data,  interior  said  it 
provided  guidelines  and  direc¬ 
tions  to  other  federal  agencies 
on  how  to  establish  their  own 
National  Technical  Information 
Service  accounts  for  submittinq 
reports . 


GAO  COMMENT: 

No  action  taken.  Interior  acknowledged  that  reaulations  to 
be  issued  as  36  CPP  66  have  not  yet  been  promulgated  but 
will  be  worked  on  and  published  in  draft  in  fiscal  year 
1984.  Although  Interior's  policy  on  who  should  pay  for 
archeological  work  was  published  in  the  Federal  Register  on 
March  26,  1979,  we  stated  in  our  April  iWT  report  that 
there  was  a  controversy  surrounding  this  issue  that  re¬ 
sulted  in  project  delay  and  often  in  significant  construc¬ 
tion  cost  escalation.  Moreover,  in  1982,  Interior  changed 
its  March  1979  policy  which  lessened  the  financial 
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RECOMMENDATION  TO 

RESPONSIBLE  AGENCY  STATUS  AS  OF  FEBRUARY  13,  1984 


Department  of  the  interior  (con't) 

assistance  Interior  provided  to  other  agencies.  As  for  the 
1980  amendments,  we  stated  in  our  previous  report  that  al¬ 
though  the  new  amendments  broadened  the  preservation  activ¬ 
ities  an  agency  may  pay  for  as  planning  costs,  the  question 
as  to  who  was  responsible  for  paying  was  still  open  to 
agency  interpretation  and  controversy,  and  thousands  of 
dollars  would  continue  to  be  wasted  because  of  construction 
delays  until  responsibility  was  specifically  spelled  out  in 
the  archeological  salvage  laws.  In  commenting  on  a  draft 
of  this  report  in  February  1984,  HUD  officials  said  that 
the  controversy  still  existed.  Therefore,  we  believe  our 
recommendation  on  this  point  has  not  been  addressed.  Al¬ 
though  Interior  intends  to  revamp  the  reporting  system  in 
conjunction  with  development  of  the  computerized  data  base, 
it  had  not  done  so  as  of  our  cutoff  date.  Therefore,  this 
intended  action  cannot  be  classified  as  action  in  process. 
In  taking  the  above  recommendation  as  a  whole.  Interior  has 
taken  action  on  only  one  of  the  four  points  we  made — the 
improved  dissemination  of  archeological  reports  to  the 
National  Technical  Information  Service — so  we  have  classi¬ 
fied  the  status  of  the  recommendation,  as  a  whole,  as  no 
action  taken. 


Advisory  Council  on  Historic 
Preservation 

In  its  review  of  agency 
proposals,  ACHP  should  require 
federal  agencies  to  define 
specific  significant  research 
questions  to  be  addressed  in 
data  recovery,  in  order  to 
justify  archeological  excava¬ 
tion  costs. 


According  to  ACHP,  it  cannot 
require  agencies  to  define 
specific  significant  research 
questions  to  be  addressed  in 
data  recovery.  However,  it  has 
strongly  encouraged  such  action 
through  its  handbook  and  its 
manual  entitled,  respectively, 
Treatment  of  Archeological 
Properties  and  Manual  of 
Mitigation  Measures,  as  well  as 
by  programmatic  memoranda  of 
agreements  and  through  day-to- 
day  consultation  on  projects. 
However,  according  to  ACHP,  it 
had  planned  efforts  to  ( 1 )  pro¬ 
mote  focused  research  to  in¬ 
clude  consultation  with  the 
academic  community  to  establish 
significant  research  topics  of 
national  scope  and  (2)  review 
agency  procurement  processes  to 
determine  how  they  can  be 
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Advisory  Council  on  Historic 
Preservation  (cor^t) 

changed  to  obtain  better  re¬ 
sults.  An  ACHP  official  said 
that  both  efforts  were  suspend¬ 
ed  pending  resolution  of  the 
dispute  over  ACHP ' s  authority. 

GAO  COMMENT: 

Action  suspended  pending  resolution  of  the  dispute  over 
ACHP ' s  authority. 

According  to  the  ACHP,  it  can¬ 
not  require  this  relationship, 
but  it  has  encouraged  such 
action  through  its  handbook 
entitled  Treatment  of 
Archeological  Properties.  ACHP 
also  indicated  that  in  its 
day-to-day  work,  it  seeks  to 
use  state  plans  to  structure 
archeological  work  where  appli¬ 
cable  but  that  few  state 
historic  preservation  plans  are 
sufficiently  detailed  and 
directive  to  be  very  useful  in 
guiding  the  establishment  of 
data  recovery  priorities. 
However,  ACHP  pointed  out  that 
(1)  the  ACHP-approved  draft 
regulations  of  October  1982 
provide  for  more  extensive  use 
of  state  plans  and  (2)  the 
National  Conference  of  State 
Historic  Preservation  Officers' 
draft  of  October  1983  provides 
for  the  use  of  state  plans  in 
lieu  of  compliance  with  ACHP's 
regulations  as  such,  subject  to 
approval  by  ACHP,  but  that 
neither  approach  has  been  sanc¬ 
tioned  by  OMB. 

GAO  COMMENT: 

Action  suspended  pending  resolution  of  the  dispute  over 
ACHP's  authority. 


In  its  review  of  agency 
proposals,  ACHP  should  require 
federal  agencies  to  relate 
data  recovery  to  priorities 
defined  in  state  historic 
preservation  plans  where 
approved  plans  exist. 


APPENDIX  II 


APPENDIX  II 


RECOMMENDATION  TO 
RESPONSIBLE  AGENCY 

Advisory  Council  on  Historic 
Preservation  (con't) 

In  its  review  of  agency  pro¬ 
posals,  ACHP  should  require 
federal  agencies  to  establish 
peer  review  panels  on  large 
and  controversial  archeologi¬ 
cal  projects  to  help  agencies 
determine  how  much  archeologi¬ 
cal  excavation  is  necessary 
and  to  monitor  contractor 
progress  and  performance. 


GAO  COMMENT: 
Action  taken. 


STATUS  AS  OF  FEBRUARY  13,  1984 


With  the  cooperation  of  the 
Society  of  Professional 
Archeologists,  ACHP  made  an 
effort  to  establish  a  roster  of 
qualified  archeologists  willing 
to  serve  on  peer  review  panels, 
but  geographic  coverage  was  so 
spotty  that  ACHP  did  not  find 
the  roster  useful.  Although 
ACHP  has  encouraged  peer  review 
panels  where  applicable,  it  has 
encountered  a  fair  degree  of 
agency  resistance  to  their 
use.  However,  ACHP  plans  to 
continue  to  recommend  peer  re¬ 
view  panels  where  they  appear 
appropriate. 


Department  of  Agriculture 


The  Secretary  of  Agriculture 
should  require  the  Forest 
Service  to  improve  its  program 
for  identifying  archeological 
resources  by  performing  arche¬ 
ological  surveys  on  Forest 
Service  lands  before  timber 
harvests  or  other  land- 
altering  projects. 


The  Secretary's  position  on 
archeological  resource  manage¬ 
ment  has  been  restated  and  pre¬ 
pared  for  publication  in  the 
Federal  Register.  In  addition, 
section  2360  of  the  Forest 
Service  manual  on  cultural  re¬ 
source  management  has  been 
revised  to  provide  a  better 
intearated  and  more  effective 
treatment  of  archeological  re¬ 
sources.  These  revisions, 
based  on  ACHP  regulations  pro¬ 
posed  at  the  time,  are  being 
reviewed  but  will  not  be  issued 
to  the  field  until  the  dis¬ 
agreement  about  ACHP ' s  author¬ 
ity  is  resolved. 


GAO  COMMENT: 

Action  suspended  pending  resolution  of  the  dispute  over 
ACHP ' s  authority. 
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RECOMMENDATION  TO 

SESgansme 'AaEsreY 

Department  of  Agriculture  (con't) 

The  Secretary  of  Agriculture 
should  require  the  Forest 
Service  to  improve  its  program 
for  identifying  archeological 
resources  by  making  suffi¬ 
ciently  comprehensive  surveys 
to  preclude  the  need  to  resur¬ 
vey  the  same  lands  for  future 
projects. 


GAO  COMMENT: 

Action  in  process. 

The  Secretary  of  Agriculture 
should  require  the  Forest 
Service  to  improve  its  program 
for  identifying  archeological 
resources  by  monitoring 
projects  to  verify  that 
significant  archeological 
sites  are  protected. 


STATUS  AS  OF  FEBRUARY  13,  1984 


In  fiscal  year  1982,  the  Forest 
Service  implemented  a  system 
for  reporting  cultural 
resource  management  accomplish¬ 
ments;  the  first  report  is 
being  assembled.  According  to 
Forest  Service  officials,  this 
revised  process  encourages  each 
region  and  forest  to  track  the 
work  done  in  archeological 
survey  and  to  develop  sampling 
designs  for  areas  where  less 
intensive  inventories  are 
needed.  Also,  a  draft  document 
is  being  prepared  to  recommend 
changes  in  the  archeological 
inventory  process  that  will 
increase  effectiveness  and 
efficiency. 


According  to  the  Forest 
Service,  the  Cultural  Resource 
Management  Accomplishment 
Report  implements  many  of  the 
monitoring  requirements  on 
project  actions.  Section  2360 
instructions  in  the  Forest 
Service  manual  include  monitor¬ 
ing  and  reporting  guidelines. 
However,  guidelines  are  not 
being  issued  to  the  field  until 
the  disagreement  about  ACHP's 
authority  is  resolved. 


GAO  COMMENT: 

Action  suspended  pending  resolution  of  the  dispute  over 
ACHP's  authority. 


28 


APPENDIX  II 


APPENDIX  II 


RECOMMENDATION  TO 

RESPONSIBLE  AGENCY  STATUS  AS  OF  FEBRUARY  13,  1984 


Department  of  Housing  and  Urban  Development, 
Department  of  the  Interior,  and  the  Advisory 
Council  on  Historic  Preservation 


The  Secretaries  of  (HUD)  and 
Interior  and  ACHP,  either 
together  or  separately,  should 
seek  the  opinion  of  the 
Attorney  General  concerning 
the  extent  to  which  HUD  is 
required  to  make  archeological 
surveys  to  determine  whether 
archeological  resources  will 
be  affected  by  federally 
assisted  housing  projects. 


In  HUD's  opinion,  OMB ' s  request 
to  the  Justice  Department  for 
an  opinion  on  ACHP 1 s  statutory 
authority  supersedes  GAO's 
recommendation.  HUD  officials 
believe  the  linkage  between 
ACHP ' s  section  106  procedures 
and  any  recovery  which  might  be 
required  of  archeological 
resources  is  so  close  that 
there  is  no  point  in  proceeding 
until  the  larger  legal  question 
is  answered  and  OMB  determines 
if  ACHP ' s  revised  regulations 
should  be  published. 

Interior  officials  have  not 
sought  the  opinion  of  the 
Attorney  General  but,  instead, 
are  attempting  to  encourage  HUD 
to  undertake  the  required 
preservation  activities  pur¬ 
suant  to  authorities  in  the 
1980  amendments. 

ACHP  has  not  sought  the  opinion 
of  the  Attorney  General.  It 
tried  to  enter  into  a  program¬ 
matic  memorandum  of  agreement 
with  HUD  concerning  archeologi¬ 
cal  surveys,  using  as  a  basis 
for  the  agreement  an  archeolog¬ 
ical  handbook  being  prepared  by 
HUD.  However,  consultation 
lapsed,  and  HUD  never  issued 
the  handbook.  ACHP  sees  no 
point  in  pursuing  the  problem 
of  surveys  on  government- 
assisted  housing  projects  until 
the  disagreement  over  ACHP’s 
authority  has  been  resolved. 


GAO  COMMENT: 

Actions  suspended.  HUD's  role  in  the  archeological  survey 
process  cannot  be  determined  until  the  dispute  over  ACHP's 
statutory  authority  is  settled. 
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Sept.  29 r  1983,  with  the  exception  of 
curation,  for  which  standards  and 
guidelines  are  to  be  developed  in 
fiscal  year  1984. 
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of  direct  grants  for  fiscal  years  1982-84  because  of  Inte- 

preserving  properties  rior's  stated  need  to  exercise  fiscal 

on  the  National  constraints  as  part  of  the  program  to 
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